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Case No. 20160181-CA
INTHE

VD

UTAH COURT OF APPEALS
STATE OF UTAH,

Plaintiff!Appellee,
v.
ROBERT

E. CLINE,

Defendant/Appellant.

Brief of Appellee
STATEMENT OF JURISDICTION
Robert E. Cline ("Cline") appeals from a sentence that was imposed
~

following a guilty plea for Attempted Distribution of an Intimate Image, a class B
misdemeanor Utah Code § 76-5B-203(5)(A), § 76-4-102(1)(g). This Court has

v;i

jurisdiction under Utah Code§ 78A-4-103(2)(e).

STATEMENT OF THE ISSUES
1. Did the sentencing court abuse its discretion by sentencing Cline to serve
140 days in jail and serve 24 months on probation?

Standard of Review.

Sentencing decisions are reviewed for abuse of

~

discretion. State v. Helms, 2002 UT 12,

,r 8.

2. Can Cline withdraw his guilty plea after being sentenced without having
raised the issue before being sentenced?
-1Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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~

Standard of Review. "A request to withdraw a plea of guilty ... shall be made
by motion before sentence is announced."' UTAH CODE § 77-13-6(2)(b); see also

Gailey v. State, 2016 UT 35 at

,r 15. The

trial court's strict compliance with Utah

Rules Crim. Proc., Rule ll(e) creates a presumption that plea is knowingly and

~

voluntarily entered. See State v. Martinez, 2001 UT 12, at ,r 22.

CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES
There are no dispositive constitutional provisions, statutes, or rules at issue
in this appeal.

STATEMENT OF THE CASE 1
Cline challenges the court's decision to sentence him to 140 days in jail and
24 months of probation. Cline was sentenced on February 12, 2016, after pleading
guilty in three separate cases. In this case, Cline pled guilty to a class B
misdemeanor. R. 71-72.
Case #141906810 2

1

Because Cline waived his preliminary hearing and pleaded guilty, the facts
are taken from the statement of probable cause, Cline's statement in support of his
guilty plea, and the presentence report.
2

This brief cites to the trial court case numbers rather than the Court of
Appeals case numbers.
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~

Originally, on June 19, 2014, Cline was charged with six offenses. Cline pled
guilty to two of the six offenses, attempted failure to stop or respond at command
of police, a class A misdemeanor, and operating a vehicle without an interlock
system, a class B misdemeanor, and the other four charges were dismissed. On
June 25, 2014, Cline was sentenced to 365 days in jail for the class A misdemeanor
and 180 days in jail for the class B misdemeanor. Both jail sentences were
suspended and Cline was sentenced to spend 12 months on probation. R. 180.
Case #151906036

Then, on March 18, 2015, while Cline was still on probation, Cline sent
intimate photographs of his ex-wife K.C., to K.C.' s mother, and Cline's ex-mother
in-law. On November 19, 2015, Cline pled guilty to Attempted Distribution of an
Intimate Image, a class B misdemeanor. R. 77-78. Cline was assisted by counsel,
and he was informed of his rights by the magistrate pursuant to Utah Rules Crim.
Proc., Rule ll(e). R. 70-71. There is no indication from the record that Cline moved
to withdraw his plea at the time he entered the guilty plea or that the guilty plea
was not knowing and voluntary. R. 70-78. Cline signed the plea affidavit
describing the rights that he was waiving in the presence of the magistrate and his
attorney, and Cline acknowledged that his plea was knowing and voluntary. R.
70-71, 74-75. Further, there is no indication from the record that Cline moved to
~
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withdraw his guilty plea on or before February 12, 2016, when he was sentenced.
~

R. 77-110.

Case #151907577

On June 15, 2015, Cline was charged with two more offenses. Cline was

~

charged with Criminal Trespass and providing False Personal Information to a
police officer when he was arrested after standing on the victim's porch, without
the owner's consent, while pretending to be the woman's ex-husband. R. 178-180.
Once the police arrived, Cline lied about his name to the police. R. 179-180.
~

Cline was granted pretrial release on December 11, 2015, with several
conditions, among those being that he does not contact the victim. R. 95-100.
Case #151913543

On December 17, 2015 Cline was charged again with Stalking, for violating
a stalking injunction. R. 179-180. Cline was stalking the same woman that he had
been seeing when he was charged with Criminal Trespass, in violation of his
supervised release conditions. R. 95-110, 179. Since Cline's initial sentencing on

~

June 25, 2014, Cline has been charged with four offenses in three separate cases.
Cline has pled guilty to three offenses in each of the three separate cases. R. 179180.
After pleading guilty in all three cases that had occurred while Cline was on
~

probation, on February 12, 2015, Cline was sentenced by Judge Kelly. R. 70-71, 103-4Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

110. Cline waived time for sentencing. R. 74, 77. A presentence report (PSR) was
~

prepared, detailing Cline's criminal history. R. 176-183. The PSR noted that Cline
has never complied with probation and that he has previously absconded from
probation in Idaho. R. 181. The PSR also noted that the victim of the stalking
charges stated that the year of 2015 had been a "nightmare" because of Cline and
that Cline has "absolutely no boundaries" or respect for the law. R. 179-180. The
PSR expressed concern over Cline's lack of compliance with court orders,
probation, and his lack of remorse for his actions. R. 177-178. The PSR stated that
Cline poses an "ongoing potential risk to his victims" and that Cline has showed
an inability to take his medication to treat mental disorders. R. 178. Ultimately,
based on Cline's track record the PSR recommended that Cline serve the
appropriate jail time and complete CATS, along with completing a mental

~

evaluation and complying with the evaluation's recommendations. R. 177.
At the sentencing hearing, Judge Kelly considered the need for mental
health treatment for Cline, that most of Cline's prior criminal history involved
misdemeanors, Cline's statements that he has previously passed drug tests, Cline's
ability to visit his children and work at an oil field. R. 151, 155-156. However, Judge
Kelly expressed concern over the repeated violations, especially after being
released, and the victim's safety. R. 152, 159. Ultimately, the sentencing court,
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citing Cline's previous probation and pretrial release violations, sentenced Cline
to serve 365 days in jail, with 185 days suspended. R. 105, 162-163. 3 This sentence
was to be served concurrent with Cline's other cases. R. 106. Judge Kelly provided
Cline could be released early from jail for completing the CATS program. R. 106.

~

On April 29, 2016 Cline was granted a review hearing. R. 142. Cline was
unable to participate in the CATS program while in jail, so Judge Kelly reduced
the jail time required to be served by Cline to 140 days.
Case #161906369

While this appeal has been pending, Cline has been charged with another
stalking charge, on June 9, 2016, involving the same victim from Cline's previous
stalking and criminal trespass convictions. Cline was formally charged in Third
District Court on June 16, 2016. This case is in the preliminary stages and has not
yet been resolved.
Cline timely appealed. R. 118, 128.

3

The sentence on the class B misdemeanor in case #151906036 was
mistakenly entered as 365 days with 185 days suspended. The error was corrected
by a minute entry on April 29, 2016 reflecting that Cline was, in fact, sentenced to
180 days in jail.
-6Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

~

SUMMARY OF ARGUMENT
Cline contends that the sentencing court abused its discretion by sentencing
him to jail and probation. Cline argues that the court did not adequately consider
his character, attitude, and rehabilitative needs. See Aplt. Br. at 5.
However, Cline cannot show that the sentencing judge abused his discretion
when he sentenced Cline to spend 140 days in jail and 24 months on probation.
Second, Cline cannot withdraw his guilty plea by claiming it was
unknowing and involuntary after sentencing. Further, Cline provides no facts to
support this claim. Cline only provides a conclusory statement that Cline was
pressured into accepting the plea in order to be released from custody. See Aplt.
Br. at 7. The trial court also strictly complied with Utah Rules Crim. Proc., Rule
ll(e) and it is, therefore, presumed that Cline's plea was knowing and voluntary.

ARGUMENT
I. THE SENTENCING COURT ACTED WELL WITHIN ITS
DISCRETION WHEN IT SENTENCED CLINE TO JAIL RATHER THAN
PLACING HIM ON PROBATION.
Cline contends that the sentencing court failed to "adequately consider"
three intangible factors favoring probation: his character, attitude, and
~

rehabilitative needs. See Aplt. Br. at 5. While conceding that Cline's record showed
that some jail time and probation was necessary, Cline claims that 140 days in jail
and 24 months of probation was an abuse of discretion. Id.
-7Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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The sentencing court considered all three factors. Cline ignores the
competing factors that supported the court's sentence, namely the nature of the
crime; Cline's prior criminal history; and his persistent violation of court orders.
Cline cannot show that the court's balancing of all relevant factors was

~.

umeasonable and rendered the result an abuse of the trial court's discretion.
"A sentence in a criminal case should be appropriate for the defendant in

~

light of his background and the crime committed and also serve the interests of
society which underlie the criminal justice system." State v. McClendon, 611 P.2d
728, 729 (Utah 1980). However, the court's sentencing decision "necessarily reflects
the personal judgment of the court." State v. Gerrard, 584 P.2d 885,887 (Utah 1978).
Sentencing courts traditionally have "wide latitude and discretion in
sentencing." State v. Woodland, 945 P.2d 665, 671 (Utah 1997). A sentence will not
be overturned unless the sentencing court bases its decision on some wholly
irrelevant or improper factor, fails to consider all legally relevant factors, imposes
a sentence that exceeds statutory or constitutional limits, or otherwise rules in a
manner so inherently unfair that the sentence is an abuse of discretion. State v.

Helms, 2002 UT 12, if 8; State v. Sibert, 310 P.2d 388, 393 (Utah 1957); State v.
Sotolongo, 2003 UT App 214, if3. Further, absent a showing to the contrary, this
Court must presume that the sentencing court considered all relevant factors and
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~

l.dP

did not consider irrelevant ones. See Helms, 2002 UT 12, 1111-12; see also State v.

Robison, 2006 UT 65, 121 (discussing presumption of regularity attaching to court
rulings). In short, a sentencing court abuses its discretion only when "no
reasonable [person] would take the view" adopted by the sentencing court. State

v. Valdovinos, 2003 UT App 432, 114 (alteration in original) (internal quotation
marks omitted).
Defendants have no right to probation. State v. Munguia, 2011 UT 5, if 24.
Rather, the sentencing court may grant probation in its discretion. Id. That is
because the "granting or withholding of probation involves considering
intangibles of character, personality and attitude, of which the cold record gives
little inkling." Sibert, 310 P.2d at 393; accord State v. Killpack, 2008 UT 49, if 58; see

also State v. Rhodes, 818 P.2d 1048, 1051 (Utah Ct. App. 1991) ("[T]he discretionary
imposition of probation rests in many cases upon subtleties not apparent on the
face of a cold record .... "). Furthermore, these intangibles must be" considered in
connection with the prior record of the accused," Sibert, 310 P.2d at 393, along with
considerations of "rehabilitation[,] ... deterrence, punishment, restitution, and
incapacitation," Rhodes, 818 P.2d at 1051. Ultimately, the sentencing court must
exercise its discretion in determining what it believes "will best serve the ends of
justice and is compatible with the public interest." Id.
Vii
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Ci;,

As stated, Cline does not claim that the sentencing court failed to consider
any required factor. Nor could he. Cline's complaint is that the sentencing court
did not "adequately" consider factors favorable to him. Aplt. Br. at 5. In other
words, Cline disagrees with how the court assessed and weighed the competing

<t-

factors. But mere disagreement with the sentencing court's assessment is not
enough. Cline must show that "no reasonable [person] would take the view"

~.

adopted by that court. Valdovinos, 2003 UT App 432, if14 (alteration in original)
(internal quotation marks omitted).
He cannot make that showing here. The sentencing court balanced the
various factors weighing for and against jail time, including his history of
substance abuse and substance abuse treatment, and Cline's assertions that he was
amenable to treatment. R. 155-159 Despite Cline's claims, the sentencing court
implicitly found Cline incredible. See State v. Goodman, 763 P.2d 786, 788 (Utah
1988) (noting appellate courts give'" due regard ... to the opportunity of the trial
court to judge the credibility of the witnesses"' (quoting Utah R. Civ. P. 52(a))).
Cline did not express any remorse for his crimes. R. 178. The court concluded that
it was time to move beyond only probation and impose a more significant

punishment for Cline's crimes. R. 162.
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VP

Apparently, the sentencing court also concluded that the difference between
inpatient substance abuse treatment and a meaningful in-custody program was
not significant enough to overcome the factors weighing in favor of having to
spend time in jail. R. 151-152.

Cline has not shown that conclusion to be

umeasonable or arbitrary. Especially when considering the concern for the
victim's safety.
Cline has repeatedly showed his disregard for court orders and probation,
evidenced by the fact that he has pied guilty to three separate crimes while on
probation. Cline has attempted to contact the same victim on two different
occasions. R. 177-180. In fact, since his sentencing, Cline has been charged with
another stalking offense involving the same victim from his previous stalking and
criminal trespass charges (referencing -6369). Cline points to nothing inherently
unfair or umeasonable about the sentencing court's conclusion that he had not
earned the right to yet another chance at probation without jail time in light of all
the factors weighing in favor of imprisonment. See Killpack, 2008 UT 49,

il 59

("[O]ne factor in mitigation or aggravation may weigh more than several factors
on the opposite scale." (internal quotation marks omitted)). Nor is the sentence
rendered an abuse of discretion by virtue of Cline's weighing the factors
differently than the sentencing court. See id. ,I,I59-61 (rejecting defendant's claim

-11vJ
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that mitigating factors considered by the sentencing court should have weighed in
favor of probation). In short, the sentencing court acted well within its discretion
when it determined that Cline's ability to change his behavior was unlikely and so
sentenced him to jail and probation for his crimes.

II. CLINE CANNOT WITHDRAW HIS GUILTY PLEA AFTER
SENTENCING AND THERE ARE NO FACTS TO SUPPORT THE CLAIM
THAT THE PLEA WAS UNKOWING AND INVOLUNTARY.

In Gailey v. State, the Utah Supreme Court recently stated that" a request to
withdraw a plea of guilty . . . shall be made by motion before sentence is
announced." 2016 UT 35, if 15 (quoting UTAH CODE § 77-13-6(2)(b)) (internal
quotation marks omitted). After sentencing, a defendant has a procedural remedy
which "requires that any post-sentencing plea withdrawal challenges 'shall' be
pursued through postconviction relief in accordance with the PCRA and rule 65C
of the Utah Rules of Civil Procedure." Id. (emphasis added); see also Utah Code§ 7713-6(2)(c). This plea withdrawal issue was not raised by Cline until the Appellant's
brief was filed. As the Appellant notes in their brief, Cline had to move to
withdraw his guilty plea "before sentence is announced." Utah Code § 77-136(2)(6). See also Aplt. Br. at 6. The record does not contain any indication that Cline
moved to withdraw his guilty plea before his sentence was announced. R. 77-100.
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Further, the Appellant only provides one conclusory statement stating that
Cline felt pressured to accept the guilty plea to be released from custody, without
providing any facts to support this conclusion. See Aplt. Br. at 7. A plea is not
knowing and voluntary when the record demonstrates that 'the accused does not
understand the nature of the constitutional protections that he is waiving, or
[when] he has such an incomplete understanding of the charge that his plea cannot
stand as an intelligent admission of guilt." Henderson v. Morgan, 426 U.S. 637, 645
n. 13, (1976) (citation omitted). There is no evidence in the record that would
"justify a conclusion that the will of the [accused] was overcome, or that he did not
rationally weigh the choices before him and choose the one which he then thought
~

was most beneficial to his interest." Strong v. Turner, 452 P.2d 323, 324 (Utah 1969).
The record of the plea proceedings, including ... [the] plea affidavit or statement
VP

may be relied upon in making this determination. See State v. Dean, 2004 UT 63,

if 12. Cline signed the guilty plea form, stating that the plea was knowing and
voluntary. R. 70-71. Cline did not mention during the sentencing hearing that his
guilty plea was not knowing and voluntary. R. 149-171. Cline does not make the
type of showing described by Henderson and Turner, only a conclusory statement,
and, therefore, he should not be allowed to withdraw his guilty plea.
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Additionally, since the magistrate judge strictly complied with Utah Rules
Crim. Proc., Rule ll(e), there is a presumption that Cline's plea was knowing and
voluntary. See State v. Martinez, 2001 UT 12 at ,I22.
In Martinez, the defendant claimed that his guilty plea was not knowing and
voluntary. Id. at ,I21. In concluding that the guilty plea was knowing and
voluntary, the court noted that when the plea was entered the defendant was
represented by counsel. Id. at ,I23. The court also stated that the defendant
understood "the possible penalties for murder, the right against compulsory selfincrimination, the right to a jury trial, the State's burden at trial, the right to the
presumption of innocence, the right to confront and cross-examine witnesses, the
right to compel the attendance of defense witnesses at the State's expense, and the
right to testify." Id. The defendant was also made aware that he was waiving those
rights. See id. The defendant also understood the elements of the crime charged
and the consequences of pleading guilty. See id. at ,I24. The court held that the
information provided to the defendant constituted strict compliance with Utah
Rules Crim. Proc., Rule ll(e). Id. at ,I25.
Similarly, in this case, the trial court strictly complied with Utah Rules Crim.
Proc., Rule 11(e), and Cline's guilty plea should be presumed to be knowing and
voluntary. Cline was represented by counsel, he was informed of the possible
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penalties for his offense, the right against compulsory self-incrimination, the right
to a jury trial, the State's burden at trial, the right to the presumption of innocence,
the right to confront and cross-examine witnesses, the right to compel the
attendance of defense witnesses at the State's expense, the right to testify, and the
timeline for an appeal when he signed his guilty plea affidavit. See R. 70-71.
Therefore, the trial court strictly complied with Utah Rules Crim. Proc., Rule ll(e),
and it should be presumed that Cline's guilty plea was knowing and voluntary.
On the other hand, Cline has provided no evidence to overcome the presumption
that his plea was knowing and voluntary.

CONCLUSION
For the foregoing reasons, the Court should affirm Cline's sentence and
dismiss Cline's claim that his guilty plea was not knowingly and voluntarily made.

Respectfully submitted on September 19, 2016.

Salt Lake County District Attorney

Deputy District Attorney
Counsel for Appellee
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